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CASE 


BETWEEN 


Edward Melliſh, Merchant, PI. and Roger Williams, 
Maſter of a Ship, Dett. Concerning a Ship taken by the 
Dutch, An. Dom. 1673. 


BOUT the beginning of Ofober, 1762. ( the Defendant Willams having been for 
ſeveral years before employed by the Plaintiff Meliſh, as Maſter of the Ship Valentine 
of about 60 Tun) Melliſh then ordercd him to prepare the (aid Ship for a Voyage 
from London to Faro,and thence back to London.The Ship being prepared according- 

ly,Iilliams got into the Downs by the 2 1. of Ofober tollowing, where,by Melliſh's Order he ſtaid 
for Convoy, there being then War between England and H#lland. About the 16. of December 
following, the Ship and Convoy were both driven into Plimorth, and being there, Williams 
by Letter informed Melliſþ thereof, whereupon Melliſh ſent Williams a propoſal that inſtead of 
returning back again from Faro to London, he ſhould go to Newforndland for a Lading, of Fiſh, 
and deliver the ſame to Thomas Melliſh the Plaintiffs Factor at O-Porto, and that Williams 
ſhould agree with Seamen at Plimoxth, and Victual the Ship tor that Voyage : all which was 
accordingly performed by Williams. And about the latter end of Auguſt, 1673. he arrived at 
O-Porto, and there delivered to Thomas Mellifh the Plaintiffs Fator there, 1098 Kentall of Fiſh 
ter the Plaintiffs Account, as appears by the Factors Depoſition : This Fiſh was bought by 
Williams at 8s. and 95. and 10 F, per Kentall, and at 11 5. the higheſt, and Fiſh that was 
brought later then Williams to O-Porto, was {old there at 5 Mill. 4-0 Rees, (which at 5 5. the 
Mill. as Money was there then, is at leaſt 40 5. per KentallJ) as appcars by Stut's Depolition, a 
Witneſs for the Plaintiff, ſo that if it was rot the Factor's fault the Plaintiff might have gor 
25 5. per Kentall ( allowing 4 5. per Kentall towards charges ) which in all is 1372 Pounds, 
Before the Defendant's arrival at O- Porto, Thomas Melliſh the Plaintiffs FaQtor at O-Porto had 
received Orders from the Plaintiff, that if the Defendant did not arrive at O-Porto time enough 
to make another Trip to the Newfoundland before Winter, and a good Freight cftered, the Ship 
ſhould be let to Freight for London; this appears by Melliſh's own Anf{wer,fol.28. whereupon the 
Seamen all judging the Ship unht for another Voyage to Newformndland, and the Ship not being 
diſcharged of her Lading of Fith at O-Porto till the 17. of September, the FaQor let the Ship to 
Freight from O-Porto to London. At O-Porto ſome diſcourſe happening about which would be the 
fafelt way to convey the Ship to Loxdon, ſorne declaring it wonld be belt to put into ſome Port of 
the Weſt, but no Orders in writing were given to that purpoſe, whereupon the Ship being put 
to Sea from O-Porto to London, within three days after the Ship loſt her Rudder, and when the 
Defendant centred the Channel the wind blew ſo croſs that he could not pothbly put into any 
Port of the Welt of Exglend, which he would, gladly have done for his own fateguard if he 
could, for the danger they were in in caſc a Storm ſhould ariſe, che Ship being untound, and 
having loſt her Rudder. 

Thus failing to put mto any Port in the Weſt, 1/illiams made the beſt of his way for Londen, 
but near Beechy a Dutch Man of War met him and took away the Ship, and turned him intoa 
Hamboerongh Ship, which after put him alhore. | 

As ſoon as Williams got to London he came to Mr. Melliſh, and acquainted him with the 
misfortuue, but withall told him that he had hid about 600 Milrces, which in Engliſh Money 
is about 210 /. in ſo ſecure a place in the Ship that he thought the Dztch could not tind it, and 
adviſed him to ſend to Holland to buy the ſaid Ship for the Moneys ſake, but Melliſh anſwered 
the Dutch would diſcovcr by the Papers what Money was in the Ship, and would tcar her in 
pieces but they would tind it, but if Villiams would go to Holland upon his own Charge and 
view the Ship, and if he found the Moncy was undiſcovered, Melliſh would then buy the Sip 
and pay Williams his Chargcs, cle no purchaſe no pay. This was proved by Mr. Chevers, 
Mr. Mel!;f's now Scrvant, and by the Depotition of Mr. Rowland Hill, Melliſh thus retuting, 
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Williams not able to raiſe ſuch a Stock himſelt, procurcd three Mcrchants to join with him in 
buying the Ship, which being done, the Money was found by one Baldwyn Mathews that was 
intruſted by them to buy the Ship, as appcars by the Depolition of Rowland Hill, fol. 32. this 
Money divided amongſt four, at the molt came but to 52 /. 10 5. apicce: it 1s in proot that 
Williams had 200 Milrees of his own Money in the Ship, which at 7 s. the Milrce is 767. then 
if a man would hide, in all probability he would hide his own. Notwithttanding this purchaſe 
Williams came ſhort of his own Money 17 1.105. when the Money was found, the Ship was 
reſold, as appears by the Depoſition of Rowland Hill ;, tor Williams that knew her, judged her 
not worth the keeping 3 and he had declared to Hil betore he went to buy her, that ſhe could 
be made fit only for two or three Newcaſtle Voyages 3 as appears by Hills Depolition, 

Soon after the Seamen that had been hircd by ilizms tor the Voyage, demand their Wages, 
till the diſcharge of the Ship of her Cargo at O-Porto, being till the 17. of September, 1673, 
which came to ſeven ſcore pounds at leatt : fome of them ſucd 1/iliams and recovercd, fo he 
thought it no purpoſe to contend with the reſt, but paid them alſo as appears by ſcvcral Dc- 
poſition. Melliſh*s Conſcience was ſach, that it was not loſs enough for IVilliams to loſe con- 
lidcrably in the Ship when taken, and his own Wagcs, but mult alſo pay the other Scamen out 
of his own pocket, for which Melliſþ would make no Compenſation 3 whereupon Williams 
ſued Melliſþ in the Admiralty, and thereupon Melliſh exhibits a long Bill in Chancery, pre- 
tended much money received by Williams, which he retuſcd to account for, and to have the 
money found in the Ship reſtored to him, and to have ſatisfaction tor breach of Qrders by J/;/- 
liams in his Voyage, and ſome other pretcnces, by Colour whereot an Injunction was obtaincd 
till hearing, after four or five years delay. Upon hearing, my Lord Chancellour declarcd it 
mult be referred to a Maſter to examine the Account, but that Melljþ had no right to the 
money found in the Ship, neither in Law nor Egaity 3 and for the pretendcd breach ot Orders, 
Melliſþ might procecd at Law it he ſhou!d be fo adviſed : but it he proceeded not that Tern 
which was Eafter-Tcrm, his Lord{hip would take it there was no Urders : thele very words are 
entred into the Minitts 3 this was taken by Me/liſh for a DireEtion of my Lord Chanc<llour's for 
a Trial at Law, and was often urged to be ſo by Mr. Collins one of Melliſh's Council, betore the 
Lord Chicf Juſtice North, but my Lord Chancellour hath ſince declared it not a Direction for 
a Tryal. 

In Eaſter Vacation a Declaration was received by W/;1l:ams's Solicitor, and the Term tollow- 
ing Williams pleadcd ifſuable Pleas to each part of the Decharation, and the Caule was ſet down 
to be tryed before the Lord Chict Juſtice North, the Sitting after Trinity-Term at Grild- Hall. 
But waving a Repetition of what Art was uſed by Melliſh and his Agents tor a Special Fury, and 
how by his Councils motions the Cauſe was put off no leſs than three times, for no other reaſon 
that the Defendant knows of, but becauſe enough of his Special Jrry did not appcar. - At 
length upon the 11. of November, 1679. the Detendant being then beyond Scas, the Cauſe 
came the third time to be heard at Gaild-Hall, at which time Ten of this Special Fxry appearcd, 
viz. Fobn Buckworth, Fames Houblon, Fobn Houblon, Robert Bretton, Fobn Flavel, Benjamin Godfrey, 
Francis Wilſheer, Hugb Stroud, William Warren, William Gun, and thcle were all Merchants, 
Two Taleſinen, vis. Humphrey Saterthwait and Thomas Hamond were addcd that wcre not 
Mariners to make up this Special Fury. Theſe being (worn, the Declaration, and the Deten- 
dants Pleas, and the Iſſues the Jury were to try, were truly and exa&tly opened by Mr. Collins 
the Plaintiffs Council, and it was to this cfte&t, That the Plaintiff did declarc tor that the De- 
fendant had broken the Plaintiffs and his Fa&tors Orders in theſe three particulars, ( to his 
damage of 2500 1.) Firlt, for that the Defendant of his own negligence had ttaid {© lovg, at F.-2 
chat the Plaintiff loſt the bench of buying Fith at Newfoundlaid, as to this the Jury were fo 
honelt as to find tor the Detendant according to the Evidence. 

Secondly, For that the Detendant had retuſed to fail again from O-Porto to Newfoundland 
for another Lading of Fiſh, and trom thence therewith to fail to Lizbon, To this the Delendant 
pleaded the faid Ship was become fo rotten and decayed by Sailing, and by tne Storms of the 
Seas in the former Voyages, that at that time ſhe was become unhit to pertorm that Voyage, 
and it was declared to them the Iſſue they were to try was whether or no the Ship was tit to 
perform the ſaid Voyage from O-Porto to Newfoundland, and thence to Lisbon, and it they 
tound ſhe was fit, they were to find] tor the Plaintiff and give him his Damages, if they found 
that the Ship was unhi for that Voyage they were to find tor the Detendant. 

The Proots touching this Iſſue on the Plaintiffs part were ſeveral Depotitions to this ct, 
That ſome knew this Ship in 1672. at her departure trom London, and that then the was a ſcund 
Ship, but the time (he was to make her Voyage trom O-Porto to Newfoundland was in September, 
1673. {o that could be no Evidence of the Ships ſoundneſs at O- Porto tor a Newforundl.und Voy- 
age from thence. 

Other Depolitions were read to this purpoſe, That ſome had viewed the Ship at O-Porto the 
time in the Declaration mentioned, and fay the might have been titted, and had been tic in caſe 
repaired : not one fays politiycly that ſhe was fitz fo that there was nv Evidence that ſhe was 
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fit for the New/immdluand Voyage, but what rather implycd fhe was not fit for the Voyage 
Some other Depotitions were read, that the Defendant ſhould ſay he was to be marricd as ſoon 
2s hc ſhould come to England, and that they bclieved it was probable that for that reaſon he 
retuſed to goto Newfoundland, and Mr. Dalawood gave Evidence touching what profit the Ship 
I/Villiam made in a Voyage to Newfoundland, and Mr. Chevers did prove Lettcrs irom Plimouth, 
and the diſcourſe touching rcebuying the Ship from the Dutch: and that was all the Evidence 
on the Plaintiffs part to that iſſue, 

The Proots touching, this {ccond Ifue on the Defendants part were thc Depoſitions of two 
Witncllcs, and the Tettimony of one in perſon; all three that had been Seamen in the Ship, 
in the Voyage from Plimeztthand before, till the was taken, which was to this cffe&, That ſhe 
was ſo lcaky in coming trom Newfoundland to O-Porto, that the Punip was conſtantly uſed, 
and that thcy were in much danger in the Voyage from Newforndland to O-Ports, by reaſon of 
the Rottennels and ill Condition of the Ship, and that therctore the Defendant and all the 
Seamen judged her untit for another Newfoundland Voyage, and that no Seaman that under- 
ſtood the Rottencls ot the Ship would adventure his life in her another Newfoundland Voyage 
at any time, much lefs in Winter, Robert Carr {wore, that this was declarcd to the Factor at 
O- Porto by the Scamen, and it was proved to the Jury, that this Ship loſt her Rudder within 
three days after her departure from O-Porto tor London. And the Depoſition of William Mathews 
was rcad, whereby it appeared that ſoon after the Ship was taken after great charge in repairing, 
her in Holland, the being {et to Sea, was forced to put into Dover to be repaired again, which 
colt 55 1. 14 5. and again into the Ifle of 1Yight, and in the Bay of Cales at Pontole, being 
brought in there to ſtop a Leak, her bottom gave way and the water flowed into her, fo that 
ſhe ſoon became full of water, and was adjudged to be irreparable, and was fold to be broke 
up : and for that reafon that Deponent judged her uufit to make another Voyage for New- 
foundland, Notwithſtanding this, this Special Jury found for the Plaintiff, and gave him 
100 l. damages, for not going, from O-Porto to Newfoundland and thence to Lisbon in Winter 
time in ſuch a Ship. Although the Deſcendant and the Seamen judged her unfit for a Newfound- 
land Voyage, yet they thought they might adventure in her from O-Porto to London, being in- 
conſiderable in compariſon of a Newfoundland Voyage, that to London being to be performed 
in about ſix or cight days with good Wind, but the other not to be performed under three 
Months time, and in far more dangerous Seas, it being then Winter, and thereupon the Ship 
was let to Freight to London by the Plaintiffs Factor, as aforeſaid. 

The third Breach of Orders declarcd tor was, for that the Detendant (contrary to DireQions 

iven him by Thomas Mellih the Plaintifts FaQtor at Oporto) did neglc& and refuſe to put in into 
Sx Port of the Weſt of England, and tradulently and maliciouſly did fail towards London, 
by reaſon whereof the Ship was taken by the Dztch and loſt. To this the Defendant by Pro- 
teliation ſaith that the ſaid Thomas Melliſh did not appoint the Defendant to put into any Port 
of the Weſt, and for Plca faid that the Ship had loſt her Rndder before ſhe came near any Port 
in the Welt of England, by reaſon whereot and the Wind blowing fo croſs and contrary to him, 
he could not put into any Port of the Welt, whereby he was forced to fail towards London, and 
before he could arrive there, the Ship and all her Lading was taken by the Enemy : whereupon 
the Iſſue was whether or no the Ship was fo taken and loſt through the Negligence of the De- 
fer-dant, It was afterwards dcclarcd to the Jury that it they found it was through the Defen- 
dants Negligence [he was taken, then they were to tind for the Plaintiff, but if they found it 
wy not through the Defendants Negligence ſhe was taken, then they were to tind for the De- 
fendant, 

As to the Protcſiation, it was alledged by the Detendant's Council, that the Orders for put- 
ting into the Weſt, were but Verbal and not in Writing, and therefore not binding) the Bills 
of Lading being to deliver the Goods at London, one of which Bills of Lading was then produced 
by the Plaintitt, and there was no Proof that the Orders were in Writing, but only that Tho- 
mas Meliſh the Plaintiffs Factor at O- Porto did Order the Defendant, and that ſome did hear 
him give the Defendant expreſs Orders: therctore a man might have concluded that the third 
Iſue ought to have been found for the Defendant for that reaſon only, it there had been no 
other tor there can be no Damagcs tor not performing Orders that were not binding : and 
what doth the Fa&ors Orders hignihe when he had hired the Ship to others ? 

On the Plaintiffs part touching the third Iſſue, were read the Depolitions of Peter Le Noble, 
one that put Goods on board the'Ship when {he came from O- Porto, as appears by the ſame 
Depoſition : he ſays he hcard and verily believes the Defendant might have put into ſome Port 
4n the Weſt but doth not ſay by whom he hcard fo, or what were his reaſons for his belict. 
Some othcr Depotitions were rcad to the ſane purpoſe, and that one did hear the Detendant lay 
he would run to rights to London. 

There was alſo read the D-polition of Good, which is in theſe words, that Good ſoon afrer 
the Detendant was taken, demanded of him why he did not put into ſome Port of the Welt of 
England ? whercunto the Detendant replycd, that the Wind being then firong Northerly 41 
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could not then put into any Port of the Welt of England with the Complainants Ship, unl:( 
he had turned her in, which the Defendant ſaid he would not do, becauſe he would not loſe fo 
much time, being he thought to obtain his paſſage into the Downs, without meeting, any 
Enemy. Let any man judge if it had bcen prudence or late, but manifcltly dangerous to have | 
attempted turning in againlt a ſtrong Northerly Wind in an unſound Ship without a Rudder, 
as this was proved to be. Where then is any Evidence of Negligence in the Defendant ? Good 
ſays further in the ſame Depoſition, that the Defendant faid he came up the Channel fair of the 
ſaid Weſtern Ports, but had named no Ports particularly in that Depoſition) fo ncar the Land 
that he ſaw the Ships riding at Anchor within the Road of Portland. 

It doth not follow from this that the Detendant might have put in, for it is no ſtrange thing 
that a Ship at Sea might come near a place and yet miſs to come to it, eſpecially the Wind being 
againſt her, as this Depoſition imports,” and the Ship being then diſabled, and the Wind 
againſt her, as was proved. 

The Depoſition of William Taylor was alſo read on the Plaintiffs part, which imports that a 
Ship entring the Channel from the Weſt of England coaſting near the Shore with a freth Nor- 
therly Wind might have put in into ſeveral Ports of the Welt, eſpecially it the Ship came fo 
near as to ſee the Ships riding at Anchor in the Port of Plimoxth, But there was no Proot that the 
Defendants Ship was come in fight of Plimouth, or in thoſe circumſtances, but it is proved quite 
otherwiſe, that Portland was the firſt Land of England that was ſeen by the Seamen, 

The Proofs on the Defendants part as to the third Ifſue arc as follow. Robert Carr that was 
Boatſwain in the Ship all along from the time ſhe went from Plimonth, 1672. and before, till ſhe 
was taken, did in perſon prove poſitively that the Ship loſt her Rudder before ſhe came near 
. England, and the Wind blew North- Eaſt when the Ship was in the Soundings, and afterwards 
it blew ſo ſtrong North and North-Weſt, that they could not.put into any Port of the Welt 3 
and proved farther that the tirlt Land of England they ſaw was Portland, and that they were 
driven by the Iſle of Wight by night. 

The Depoſitions of two other Witneſſes were read, which affirmed that as the Wind then 
lay, they believed the Defendant could not put into any Port of the Welt. Others of the Sea- 
men could not be produced at the Trial. Upon this fore-recited Evidence this Special Jury 
found as to the third Ifſue alſo for the Plaintiff and gave him 100 /, damages. So the whole 
darnages upon both Iſſues are 200 /. beſides Coſts of Suit. 

What ſhould make this Jury do thus is to be wondred, unleſs they being Merchants, thought 
hereby to advantage themſelves in way of Trade, by affrighting all Maſters of Ships, and ma- 
king them believe they muſt hazard their Lives in unſound Ships upon any ſort of Voyage 
whatſoever, and that they mult put into any Port they are appointed, though by unwarranta- 
ble Orders and againſt Wind, or clſe mutt anſwer damage to the Merchants. 


Now it is left to the common Judgment of the World, whether this Spe- 
cial Jury have done right in this Caſe or no, till the Party grieved 


can refer the Matter to more effectual Judgments. 


